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In general, Saudi Arabian | aw does not prevent a nultinational
conmpany from maki ng of f-shore export sales directly to custonmers in
Saudi Arabia, on a case-by-case basis, and the Saudi-based cust omner
can directly inport the goods. Thus, at least in sonme instances, a
mul tinati onal can successfully sell goods to custoners in Saudi Arabia
wi t hout any | ocal marketing assistance or formal presence. |If
structured properly, such off-shore sales arrangenents can nininize
the seller’s exposure to various Saudi Arabian |laws and comrerci al
ri sks (including Saudi Arabian incone taxation).

Neverthel ess, many nultinational conpanies selling into the
Ki ngdom deci de to appoint a |ocal comrercial agent or distributor.
Mul tinational conpani es often have good practical reasons for using
Saudi Arabian comrercial agents and distributors. For exanple, given
the increased conpetition in the Saudi Arabian market, multinational
suppliers may need | ocal sal es pronotion, custoner |iaison, servicing
and “on-the-ground” market analysis. |In addition, Saudi Arabian
custoners are generally nore at ease dealing with a |ocal commerci al
agent or distributor, whether because of |ong-standing friendships,
busi ness arrangenents, or sinply a shared | anguage, custons and
cul ture.

Appl i cabl e Law

For many years, Saudi Arabia had two separate regul ations
applicable to, respectively, “service agency” and “conmerci al agency”
rel ati onshi ps.

Saudi Arabi an Royal Decree M2 (1978), the so-called “Service
Agency Regul ations”, generally required a foreign conpany to appoint a
Saudi service agent when entering into a contract to perform
i n-Ki ngdom servi ces for a Saudi governnent ninistry or departnent.
However, Royal Decree M2 (1978) was repealed, in its entirety, in
August 2001

Saudi Arabian Royal Decree No. M 11 (1962) as anended, the
Commerci al Agency Regul ati ons, governs the relationship between a
commercial agent and its foreign principal. Comercial agencies are
al so subject to various administrative practices and policies of the
Mnistry of Cormerce (the “Mnistry”).



Saudi Arabia: Agency and Distribution 2

Definitions

The Commerci al Agency Regul ati ons were pronul gated to regul ate
bot h commerci al agency and distributorship arrangenments. Under a 1992
anmendnent, franchi se agreenents are also officially considered as a
type of “commrercial agency” subject to the Commercial Agency
Regul ati ons. For purposes of this summary, therefore, references to
commercial agents will also generally include distributors (who buy
and resell products for their own account) and franchi sees.

Qualification Requirenents

The Commerci al Agency Regul ati ons contain a nunber of
gualification requirenments applicable to commercial agents. For
exanpl e, the Commerci al Agency Regul ations state that only Saud
national s or conpanies organi zed under Saudi |aw and wholly owned and
managed by Saudi nationals may act as commercial agents.

In 2000, however, Saudi Arabia enacted new Foreign | nvestnent
Regul ati ons that are designed to gradually open additional sectors of
t he Saudi Arabian economy to foreign participation. Although
commerci al agency generally renmai ns outside permni ssible foreign
i nvestnent, there has been a nore favorable rule for “franchise rights
classified internationally under nunber (8929), provided that the
foreign ownership shall not exceed 49% and subject to economic
requi rements, and provided that only one franchise is granted for each
[ Saudi Arabi an geographical] region”. Mre recently (in March 2007),

t he Saudi governnent announced that foreign investnent would be
allowed in “distribution services, wholesale and retail trade” but
with certain conditions -- such as a mnimum investnent of Saudi
Riyals 20 million (approx. US$5.3 mllion), and initial permssible
foreign equity ownership linmted to 51% of the relevant |ocal conpany.

Commerci al agents nust be properly registered in the Conmerci al
Registry, and are required to submit each of their commrercial agency
agreenents for registration at the Mnistry (as discussed further,
bel ow). The Commerci al Agency Regul ations al so require the comerci al
agent to guarantee the quality of the products, and supply necessary
mai nt enance and spare parts to consuners during the termof the
commerci al agency and for one year thereafter (or until a new
commerci al agent is appointed, whichever occurs first).

Direct and Exclusive Relationship

The Commerci al Agency Regul ations require the comercial agent to
have a direct contractual relationship with the producer of the
rel evant product(s), or with the representative of the producer
located in the latter’s country. The Conmercial Agency Regul ations



Saudi Arabia: Agency and Distribution 3
al so permt a conmmercial agent to appoint sub-agents, unless
prohibited or restricted by the conmercial agency agreenent.

The Commerci al Agency Regul ati ons do not require a Saudi Arabian
commerci al agency to be exclusive as to the rel evant products or

territory. 1In the past, the Mnistry would treat any registered
agreenent as exclusive, refusing to register additional comrerci al
agents for the same product(s) and territory -- even if the registered

agreenment was expressly non-exclusive. Mre recently, the Mnistry
generally seens to be registering either exclusive or non-exclusive
agreenents, thereby recognizing that nore than one non-excl usive
commerci al agency may operate concurrently for the sane foreign
principal, territory and products.

Saudi Arabia has recently enacted a Conpetition Law, which could
af fect sonme distributorship matters (such as resale price controls and
territorial sales restrictions) after inplenenting regulations are
enacted and the | aw begins to be enforced.

Mandat ory Use of Commercial Agents

Despite repeal of the Service Agency Regul ations, foreign
contractors bidding on Saudi Arabian governnent (non-armanent) tenders
are still well-advised -- as a practical matter in at |east sone
circunmstances -- to use the services of a Saudi sal es agent, partner
or the like. For exanple, a nunber of recent Saudi Arabian governnent
tenders require foreign contractors to submt joint bids wth Saudi
“associ ates”.

In addition, Saudi Arabian |aw has required governnent entities
to purchase products through the regi stered Saudi conmercial agent for
such products. Although this requirenent is not always strictly
observed, sone foreign conpani es have faced obstacl es making sales to
t he Saudi Arabian governnent directly from abroad or through
unregi stered commerci al agents.

O herwise, as a legal matter, a foreign conpany should be able to
make direct sales to customers in Saudi Arabia wthout needing to
appoint a local commrercial agent. Saudi Arabian | aw does not
generally require a foreign supplier to use a conmercial agent for
sales to private sector customers. For exanple, inported goods
currently do not need to be cleared fromcustons by a registered
commercial agent. As a practical matter, however, in many instances a
foreign supplier is nost successful selling into the Saudi market with
t he assistance of a |ocal commrercial agent.
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Restrictions on Use/ Paynent

The Service Agency Regul ati ons had prohibited foreign conpanies
fromusing any agent or internediary in connection with the Saudi
government’s armament procurenent contracts, and in contracts when the
Saudi Arabi an governnent contracts directly with a foreign governnent
(such as United States Foreign Mlitary Sales (“FM5”) transactions).
In addition, the Service Agency Regul ati ons had prohibited a foreign
contractor in other Saudi government procurenent transactions from
paying a conmi ssion to its service agent in excess of 5% of the tota
val ue of the contract between the Saudi Arabi an government custoner
and the foreign contractor.

Despite repeal of the Service Agency Regul ations, foreign
contractors should be circunspect about using a sales agent contrary
to those earlier rules. For exanple, the prohibition agai nst agency
and commi ssions in the Saudi Arabian governnent’s armanent procurenent
pre-dates the Service Agency Regul ations, and was contai ned i n Counci
of Mnisters Resolution No. 1275 (1975). That 1975 resol uti on has not
been expressly repeal ed. Moreover, the Saudi Arabi an governnent may
i nclude such prohibitions in its tender docunents to foreign defense
contractors.

O herwi se, we are unaware of any Saudi Arabian regul ation that
woul d inpose an explicit limt on conm ssion rates. For exanple, the
Commerci al Agency Regul ations do not generally lint the amount of
commi ssion payable to commercial agents in private sector sales. In
addi tion, Saudi Arabia has not enacted any general foreign exchange
restrictions on the transfer or retention of foreign currency into or
out si de the country.

Regi stration Requirenents

The Commerci al Agency Regul ations require a conmercial agent to
subnmit its comrercial agency agreenent for registration at the
Mnistry, within three nonths of commencenent. The agreenent nust be
drafted in Arabic or, if drafted in a foreign | anguage, then
acconpani ed by an authorized Arabic translation. |In general, the
obligation to register, and the penalties for the failure to do so,
are legally inposed on the Saudi Arabian comercial agent rather than
the foreign principal. (As a practical matter, such penalties do not
seemto be inposed on an otherw se qualified Saudi Arabian conmerci al
agent. Moreover, registration is not a prerequisite to the
enforceability of a comercial agency agreenent in Saudi Arabia.)

The Mnistry will review the agreenent to determ ne whether it
complies with the Comrercial Agency Regul ations and any rel evant
M nistry policies/practices. The Mnistry issued a nodel (or perhaps
nore accurately, sanple) comrercial agency contract in 1981, which has
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been subsequently revised on at |east a few occasions. Although the
M nistry has nost recently taken the position that the use of the
nodel contract is not mandatory, registration officials have sonetines
refused to regi ster agreenents which include provisions contraveni ng
the spirit of the nodel contract. For exanple, the Mnistry has
insisted in the past on at |east a few requisite provisions, such as a
cl ause expressly confirm ng the application of the Saudi Arabian

St andards Organi zati on’ s product standards.

(Incidentally, the Mnistry’s nodel contract is drafted
unfavorably for the foreign principal, and would contractually provide
a Saudi Arabian conmmercial agent with various ‘deal er protections’

t hat woul d not otherw se exist under Saudi Arabian |aw.)

Sonme nul tinational conpanies pronote and sell their products in
Saudi Arabia through | ocal conmercial agents on the basis of
unregi stered agreenents. Such unregistered comercial agents are
technically in violation of the registration requirenents of the
Commer ci al Agenci es Regul ations, but the penalties for failure to
regi ster are not substantial and are seldomif ever actually inposed
in practice (assunming, of course, that the Saudi conmercial agent is
ot herwi se qualified to conduct such business in the Kingdom-- e.g.,
possessi ng Saudi nationality and a commercial registration). Fromthe
foreign principal’s perspective, the nost serious di sadvantage of such
an unregi stered arrangenent might be the commercial agent’s inability
to sell products to sone Saudi governnent mninistries and public sector
entities. Such government and public sector purchasers have been
required, at least in the past (by regulations that are not al ways
strictly enforced), to purchase products only from comerci al agents
that are properly registered under the Commrercial Agency Regul ations.

Term nati on or Non-renewal

Unli ke many other M ddle Eastern countries, Saudi Arabia has not
enacted any statutory “dealer protection” legislation entitling a
commerci al agent to extra-contractual conpensation upon the non-
renewal or termnation of a comrercial agency. Under Saudi Arabian
| aw, contractual parties are generally free to negotiate the terns of
their commerci al agency, including the grounds upon which the
agreenent expires or may be term nated. The Saudi Arabian courts have
not typically awarded special conpensation to a term nated comerci a
agent unless there has been a breach of the contract, the contract
calls for such compensation to be paid, or the court is convinced
there has been a serious abuse of rights.

In those cases where the Saudi courts have awarded conpensation
to the term nated conmerci al agent, awards have generally been linmted
to direct, actual and readily quantified damages. |n sone recent
i nstances, however, the Saudi courts have issued deci sions
conmpensating term nated comerci al agents for “goodw | |” deened
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created for the principal. |In such instances, “goodw |l” was
cal cul ated as a percentage of sales achieved by the term nated
commerci al agent or (if known) sales by the foreign principal’s
repl acement comercial agent. Qherw se, the Saudi courts nornally
nei t her award conpensation for |loss of anticipated profits, other
consequenti al damages, interest, nor substantial attorneys' fees.

The M nistry has discretion to refuse registration of a
“repl acenent” commrercial agency until all disputes with the prior
commerci al agent are resolved. 1In this context, the Mnistry
established a special Committee for the Settl enent of Comrerci al
Agenci es Disputes, authorized to function primarily as a nedi at or
Many term nated (or non-renewed) commercial agents have filed
conmpl aints before this special comrittee, effectively blocking the
regi stration of replacenent comrerci al agents for |engthy periods of
time. However, sone replacenent conmercial agents have obtained
tenporary registrations fromthe Mnistry, pending resolution of the
prior comrercial agent’s dispute, if such tenporary registration is in
the public interest -- for exanple, if the principal’s products are
crucial to the Saudi Arabian narket. Gven the Mnistry' s recent
policy permtting the registration of nultiple non-exclusive
agreenents, a non-exclusive registered comerci al agent presunably
m ght have difficulty blocking the registration of another non-
excl usi ve conmerci al agent.

Choi ce of Law and Di spute Resol ution

As di scussed above, the Mnistry has regi stered cormerci al agency
agreenents that contain provisions for foreign (non-Saudi) governing
| aw and di spute resol ution outside Saudi Arabia. However, substantial
questions arise when the Saudi courts are asked to recogni ze and
enforce such foreign governing | aw and di spute resolution cl auses.

The Saudi Board of Grievances is enpowered as the judicial
authority responsi ble for hearing comrercial di sputes between a Saudi
Arabi an (governnent or private) party and a foreign conpany. In at
| east sonme instances, the Board of Grievance has declined to take
jurisdiction (upon notion fromthe foreign principal) over clainms by a
term nated comrercial agent arising under an agreenent containing a
foreign governing | aw cl ause and/ or foreign dispute resolution clause.
O herwi se, we are unaware of any instance in which the Board took
jurisdiction over a dispute and then applied the parties’
contractually agreed foreign governing |law clause. Rather, in such
circunmstances, the Board will apply Saudi Arabian |aw to the dispute
Moreover, we are aware of only one instance in which the Board of
Gri evance issued a decision to enforce a foreign judgnent froma
country outside the Arab League, and the Board subsequently reversed
its decision on appeal.
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Saudi Arabia is a party to the 1958 U N Convention on
Recognition and Enforcenent of Foreign Arbitral Awards. However,
there is not yet any well-established practice showi ng that the Saudi
Arabian courts will enforce foreign (particularly non-Arab) arbitra
awar ds.

Concl usi on

At a Mddl e East business conference a nunber of years ago, one
of the participants began his presentation by announci ng “Wl cone to
Saudi Arabia -- the Land of MIk and Honey!” No country, not even
Saudi Arabia, is likely to live up to such hyperbole. Nonethel ess,

t he Ki ngdom of fers opportunities to businesses that accept the
commerci al chal |l enges, respect the country’s special cultural and
religious values, and carefully plan for the I egal issues which may
arise in the Saudi Arabian market.
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