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Recent Requirenent for
Regi stered Conmerci al Agents/Distributors

in Saudi Arabia

For many years, Saudi Arabian governnent ninistries and public
sector entities have been required to purchase products only from
| ocal commercial agents and distributors who are properly registered
under the Commercial Agency Regulations. |In practice, that
requi rement was not always strictly observed, including by governnent-
owned conpani es such as Saudi Aranto. Mre recently, Saudi Aranto
appears to be taking steps to abide by that requirenment to do business
only with regi stered Saudi Arabian comrercial agents and distributors.
There are sone significant inplications for foreign conpani es who now
seek to register their commercial agency/distributorship agreenents.

1. Background

Saudi Arabian commrerci al agenci es are governed by Royal Decree
M 11 (1962) as anmended (the “Commerci al Agency Regul ations”). The
Commerci al Agency Regul ations apply both to conmercial agency and
di stributorship arrangenents. Therefore, in this nenorandum use of
the term “commerci al agent” generally also includes “distributor”.

The Commerci al Agency Regul ati ons contain a nunber of
gualification requirenments applicable to commercial agents. For
exanpl e, the Commercial Agency Regul ations state that only Saud
Arabi an nationals or conpani es organi zed under Saudi Arabian | aw and
whol | y-owned and managed by Saudi Arabian nationals nmay act as | ocal
commerci al agents. The Commerci al Agency Regul ations also require a
commercial agent to submit its comrercial agency agreenent for
registration at the Mnistry of Conmerce and Industry (the
“Mnistry”), within three nonths of the agreenent’s comrencenent date.

2. Registrati on Requirenent

According to the Comrercial Agency Regul ations, the parties
agreenment nust be subnmitted to the Mnistry in Arabic or, if drafted
in a foreign | anguage, then acconpanied by an authorized Arabic
transl ation. The conmercial agent bears both the responsibility for
registering the parties’ agreenent as well as the penalties for
failing to register.
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G ven the scrutiny sometines applied by the Mnistry to
commerci al agency agreenents during the registration process, sone
foreign compani es have been unwilling to anend the terns and
conditions of their own standard commrerci al agency agreenent, even if
this might prevent registration. (Another reason why Saudi comrerci al
agency agreenents are sonetinmes not registered: in cases where the
commerci al agency agreenment is extremely technical or |engthy, the
required Arabic translation can be very difficult and expensive.)

Because the Saudi Arabian Custons Departnment has not customarily
required that inported goods be cleared by a registered comerci al
agent, commerci al agents have generally been able to operate in Saudi
Arabia without registering their agreenments with the Mnistry.
Assum ng the Saudi Arabian commercial agent is otherw se qualified to
perform comrercial agency in the Kingdom (e.g., Saudi nationality,
commercial registration to do business, purposes which include
conmerci al agency activities), Saudi Arabian government authorities
have rarely (if ever) sought to prosecute a qualified commercial agent
for failure to register its comrercial agency agreenent.

Moreover, registration is not a prerequisite to the validity and
enforceability of a comercial agency agreenent in Saudi Arabia.
Saudi Arabi an courts have recogni zed and enforced the ternms of
commerci al agency agreenents despite the lack of registration
(Unli ke sone ot her conmercial agency laws in the Mddl e East, the
Commer ci al Agency Regul ati ons do not contain any provision stating
that ‘no clainms shall be heard on unregi stered agreenents’.)

Fromthe foreign manufacturer’s perspective, the nost serious
di sadvant age of such an unregi stered arrangenent night be the
commercial agent’s inability to sell products to sonme Saudi Arabian
government ministries and public sector entities. Over thirty years
ago, the Saudi Mnistry of Finance issued a circular instructing
governnment departments not to enter into any contracts for the
procuremnment of foreign nmanufactured goods unless the | ocal supplier
showed a certificate of registration under the Commercial Agency
Regul ati ons. However, not all Saudi Arabian government and public
sector purchasers strictly observed that circular. Mreover, in sone
i nstances, Saudi governnent purchasers — including Saudi Aranco —
woul d be willing to accept a letter fromthe foreign manufacturer,
simply confirm ng that the Saudi commercial agent was authorized to
act on its behalf for a particular tender

Thus, in many instances in the past, Saudi Arabian comerci al
agents have been able to successfully market foreign products to Saudi
Arabi an government ministries and entities w thout being registered
under the Commercial Agency Regul ations. However, that practice now
appears to be changing — at |east in procurenment by Saudi Arancto.
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3. Saudi Aranto’s Recent Policy

Begi nning at | east one year ago, the Supplier Registration Unit
of Saudi Aranto began sending notices to |ocal businesses |isted
wi thin Saudi Arancto’'s records as commercial agents for foreign
suppliers. That notice stated in part:

Pl ease be advised that as of the date of this letter, Saudi
Aranco will only accept (new) and maintain (existing) agency

I i nkages between | ocal and foreign suppliers when a | oca

supplier provides a certified copy of the valid Conmercial Agency
Regi stration Certificate i ssued by Mnistry of Comrerce and

I ndustry (MOCI).

Mai ntaining a valid Comrercial Agency Certificate is mandatory to
mai ntain the agency |inkage in Saudi Aranto system

The notice from Saudi Arancto goes on to state that suppliers who
fail to provide the necessary docunentation will have their existing
agency |inkages renoved from Saudi Arancto’s records until such tinme as
t he necessary docunents are received. The inplication is that Saud
Aranco will no | onger procure goods through a Saudi Arabian conmerci al
agent if the latter cannot provide a certificate fromthe Mnistry,
reflecting registration of a commercial agency agreement for the
rel evant products.

4. Sone Inplications

The Saudi M nistry of Commrerce devel oped a nodel Contract of
Agency or Distributorship in the mid-1980s, a formwhich was nore or
less required for registration with the Mnistry for a few years.
Over the past two decades or nore, however, the Mnistry has been

willing to register comerci al agency agreenents that vary
significantly fromthat nodel contract — provided that at |east
certain provisions (e.g., conpliance with Saudi Arabian Standards

Organi zation specifications, and a conmitnment to provide spare parts)
are included in the agreenent submitted for registration.

In light of Saudi Aranto’s recent insistence on dealing only with
regi stered commerci al agents, sone |ocal commercial agents have begun
presenting the Mnistry’s nodel contract to their foreign suppliers,
suggesting that the nodel contract is required for registration with
the Mnistry. |In fact, registration does not require use of the
M nistry’s nodel contract.

For exanple, the Mnistry s nodel contains contractual provisions
granting a comercial agent the right to clai mconpensati on upon the
foreign principal’s termnation or non-renewal of the comrerci al
agency agreenent — although neither Saudi Arabian |law nor Mnistry
policy requires such provisions. Saudi Arabian | aw woul d of fer
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significantly less protections to a commercial agent in the event of
terminati on or non-renewal absent such contractual provisions.
Therefore, if a foreign manufacturer does decide to nake some effort
to register its conmercial agency agreenent in response to Saudi
Aranto’ s request, these types of contractual provisions found in the
M nistry’s nodel contract should be avoided to the greatest extent
possi bl e.

One of the biggest potential ‘down-sides’ to registration of a
commerci al agency agreenent with the Mnistry mght occur if the
forei gn manufacturer subsequently decides to ternminate its
relationship with the Saudi Arabian conmercial agent. The Mnistry
has discretion to refuse registration of a replacenent commerci al
agency until all disputes with the prior commercial agent are
resolved. 1In this context, the Mnistry established a special
Conmttee for the Settlenment of Conmmercial Agencies D sputes, and many
termi nated (or non-renewed) comercial agents have filed conplaints
before this special cormmittee, effectively blocking the registration
of replacenment commercial agents for |engthy periods of time. W do
not know what Saudi Aranto’s position would be in such circunstances,
for exanple, if it would insist on dealing only with the currently
regi stered commercial agent. 1In the past, some replacenent comerci al
agents have obtained tenporary registrations fromthe Mnistry,
pendi ng resol ution of the prior conmercial agent’s dispute, if such
tenporary registration is in the public interest -- for exanple, if
the principal’s products are crucial to the Saudi Arabian market.

Gven the Mnistry’s relatively recent policy pernmitting the
registration of rmultiple non-exclusive agreenents, a foreign
manuf act urer mni ght consi der devel opi ng a non-excl usi ve comrer ci al
agency for registration with the Mnistry. A registered non-exclusive
commerci al agent woul d presumably have sonme difficulty subsequently
bl ocking the registration of another non-exclusive conmercial agent at
alater tinme, e.g., in the event the foreign manufacturer decides to
terminate the existing regi stered commerci al agency.

This nenorandumis intended to sunmari ze sone general | egal
principles of cormmercial agency laws in Saudi Arabia, but not to
provi de | egal advice on any specific question of law. Please let ne
know i f you have any questions or conments regarding the background
information in this sumary, or if we nmight assist in connection with
any other Mddl e Eastern conmercial |aw matter(s).
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