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REGQ STRATI ON OF
COMVERCI AL AGENCY AND DI STRI BUTOR AGREEMENTS
IN THE ARAB M DDLE EAST

Your conpany has just entered into a conmercial agency or
di stributorship agreement with a local party in the Arab M ddl e East.
The local party is now claimng that the agreenent nust be registered
with [ ocal governnent authorities. |Is this true? |If so, what are the
i mplications of such registration?

1. Registration Requirenent. Mst Arab countries have enacted
speci al |egislation governing comercial agencies (often defined to
i nclude buy-resell distributorships), and describing certain
gualification requirements, including a requirenent to register the
commerci al agency agreenent within a short tinme after execution,
usually with a special registrar at the Mnistry of Cormerce in the
rel evant country.

Therefore, strictly speaking, a commercial agent conducting
busi ness under an unregi stered comerci al agency agreenent in any of
these countries is technically in breach of the relevant |ocal
commerci al agency | aw.

(I'n sone instances, the |ocal conmercial agent nay be seeking to
regi ster the agency agreenent with a |l ocal chanmber of commerce or with
a particular local governnent custoner. Such registration is usually
| ess problematic for your client than registration under the | ocal
commerci al agency | aw.)

2. Enforcenent. Arab conmercial agency |law usually states that
a person performing comercial agency in violation of the law s
requirements (including the requirenment to register the agreenent)
shall be subject to a fine and, in sone circunstances, the closing of
its business.
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Al t hough [ ocal commrercial agency |law may require all comercia
agencies to be registered, in practice many agreenents are not
regi stered. Local governnent authorities in nmost Arab countries are
not actively tracking down or punishing unregistered comrerci al
agents, at least not those that satisfy the other requirenents of the

appl i cabl e cormerci al agency |law (e.g., the conmercial agent nust be a
| ocal national or a local conmpany wholly-owned (in sone cases, only
maj ority-owned) by local nationals). In addition, Arab comerci al

agency |l aws generally do not inpose any direct penalties on a foreign
princi pal who works through a | ocal conmercial agent under an
unregi stered agreenent.

3. Non-registration and Governnent Custoners. In sone
i nstances, | ocal custonmers in the Arab Mddle East (particularly |oca
government ministries and public sector departnents) will only
transact business with commercial agents and distributors registered
under the local comercial agency |law. For exanple, Saudi Arabia has
enacted regul ati ons requiring governnment ministries and public sector
entities to purchase products only from conmercial agents and
di stributors properly registered under the |Iocal comrercial agency
| aw. However, these governnent tendering procedures are not always
strictly enforced. Mreover, these procedures would not be likely to
adversely inpact a foreign conpany that primarily sells its products
t hrough an unregistered comrercial agent to the private sector in the
Arab M ddl e East.

4. “No O ainms” Heard on Unregistered Agreenents. There is
anot her potentially significant di sadvantage of operating through an
unregi stered commerci al agency. Sone conmmercial agency laws in the

Arab M ddle East state that no clains will be heard on unregistered
agreenents. In theory, this provision mght be interpreted broadly to
mean that no clains of any nature will be heard on unregistered

agreenents.

For exanple, Article 3 of the UAE Commercial Agency Law instructs
| ocal courts not to hear any cl ains brought under an unregistered UAE
commerci al agency. For a nunber of years, local |egal advisors
debat ed whet her the UAE courts would (or should) enforce Article 3
broadly — i.e., no clains would be heard of any nature under an
unregi stered commerci al agency, in effect denying even the contractual
enforceability of the parties’ agreement. A number of UAE court
decisions did in fact broadly interpret Article 3. (In Oran, where
the commerci al agency |aw contains a simlar provision, at |east sone
| ocal | awyers believe that the Omani courts may al so reject any claim
based on an unregi stered comrerci al agency agreenent.)

In one reported case, a foreign supermarket franchisor sold
product on credit to a UAE franchi see, and later sued in the UAE
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courts for paynent. The UAE franchi see counter-clainmed, alleging

| osses suffered by the franchi sor’s nmi smanagenment. However, the UAE
court concluded that, according to the UAE Commerci al Agency Law, no
clainms could be heard relating to unregi stered commerci al agenci es,
the foreign franchisor’s relationship with the UAE franchi see (and
their respective clains for paynent) arose from an unregi stered
commerci al agency, and therefore the court disnmissed both clains in
their entirety.

Despite the literal language in Article 3 of the UAE Comerci a
Agency Law, some nenbers of the UAE | egal community supported a nore
equitable interpretation of that text, i.e., it should be interpreted
to nean that an unregi stered commercial agent would not enjoy the
statutory ‘dealer protections’ avail able under the UAE Conmerci al
Agency Law, but otherw se that the unregi stered commerci al agency
shoul d be treated as an enforceabl e agreenent under general principles
of UAE contract |aw.

Recent UAE court decisions have adopted this nore equitable
i nterpretation. That interpretation has led to any interesting
di chotony: the notion that two types of conmercial agencies exist
under UAE | aw. registered agenci es and unregi stered agencies. And
anecdot al evi dence suggests that it is becomning increasingly conmon
for foreign principals to structure their comrercial sales activities
in the UAE (and el sewhere in the Arab M ddl e East, such as in Qatar)
t hrough unregi stered commerci al agencies — thereby placing the
rel ationshi ps outside the dealer protections of the |ocal comercial
agency | aw.

In other Arab countries, however, the failure to register the
commerci al agency will not affect the parties’ rights to raise clains
under the commrercial agency |law. For exanple, the Kuwaiti comrerci al
agency law al so states that an unregi stered commrercial agency
agreenent shall not “be recognized and no case pertaining to such
agency shall be heard” in the Kuwaiti courts or governnent
departments. Despite that provision, the Kuwaiti Court of Cassation
has ruled that registration is not a condition to a commerci al agent’s
entitlements under Kuwaiti |aw — including a commercial agent’s claim
for conpensation upon the foreign principal’s termination or non-
renewal of the arrangenent without just cause.

5. Docunentary Requirenments for Registration. Under nost Arab
commerci al agency | aws, a nunber of supporting docunents nust
acconpany the application for registration, including a copy of the
commerci al agency agreenent, |egalized by the enbassy or consulate in
your conpany’s country of residence.
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If the agreenent is drafted in a foreign | anguage, it nust be
acconpani ed by an Arabic translation. Preparing this Arabic
transl ation mght be particularly costly if the parties’ agreenment is
I engthy. However, if the agreenent is subsequently subnitted to a
| ocal governnent body (such as a local court in the event of a
di spute), the agreenment would need to be translated into Arabic.
Therefore, sonme parties prefer to translate the agreenent into Arabic
at the tinme of execution and registration, to create an Arabic version
agreed-upon by the parties, to avoid future di sagreenents about the
translation itself.

In some Arab countries, the local registrar will undertake a
substantive review of the parties’ agreenment subnitted for
registration, and mght reject certain terns and conditions deened to
conflict with local law. For exanple, the Saudi Arabian Mnistry of
Commerce has issued a “nodel” commerci al agency contract. Although
Saudi registration officials take the position that the use of the
nodel contract is not mandatory, they have sonetines refused to
regi ster agreenents which include provisions contravening the “spirit”
of the nodel contract. Similarly, the Egyptian registrar has
previously refused to regi ster commercial agency agreenents that do
not contain a specific undertaking by the foreign principal to inform
t he proper Egyptian enbassy or consulate (located in the principal’s
country of residence) of any amendnents to the agreenent.

This nenorandumis intended to sunmari ze sone general | egal
principles of commercial agency and distributorship laws in the Arab
M ddl e East, but not to provide | egal advice on any specific question
of law. Please let nme know if you have any questions or conments
regardi ng the background information in this sunmary, or if | night
assi st in connection with any other Mddle Eastern commercial |aw
matter(s).
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