SOME CURRENT LEGAL ISSUES
CONCERNING TRADE AND INVESTMENT IN EGYPT
by

Howard L. Stovall”®

In my presentation today, I will provide a few observations on
the current commercial environment in Egypt, then briefly summarize
the modern development of certain Egyptian commercial laws and,
finally, discuss some of the more important legal issues which may
arise when a foreign company is selling to, or doing business in,

Egypt.

Commercial Environment

The Arab Republic of Egypt ("Egypt") holds a strategic
political, cultural, and commercial position in the Middle East, at
a point where Europe, Asia and Africa meet.!

Egypt enjoys substantial financial and political support from
the United States and other Western governments. In the summer of
1986, then-Vice President George Bush visited Cairo and confirmed:
"A stable Egypt is vitally in the interest of the United States".?

* This speech was presented at a seminar on "Legal Aspects
of Doing Business in the Arab World", on 16 February
1989, co-sponsored by the MidAmerica-Arab Chamber of
Commerce, the Chicago and Illinois Bar Associations and
the International Trade Club of Chicago.
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Among the more publicized recent examples of such financial
support: the French helped build Cairo's new subway, the Americans
and British are coordinating the mammoth Cairo wastewater project,
and the Japanese government funded Cairo's new Opera House
(officially named the "Education and Culture Center"), which opened
last October in Zamalek.’

Foreign companies continue to find Egypt to be a potentially
attractive market, with a population estimated at 52 million and
with total imports estimated to be at least U.S. $9 billion
annually.*

Nonetheless, Egypt faces formidable economic obstacles,
including its nagging unfavorable balance of payments and a
shortage of hard currency which continues to exist, despite various
measures adopted by the Egyptian government.® Egypt's civilian and
military debt continues to grow, despite recent restructuring. And
while the size of Egypt's population makes it an attractive market
to foreign manufacturers, Egypt's population "explosion" is
probably the most challenging problem facing that country. Fifty
percent (50%) of the Egyptian population 1is under the age of
twenty.

Most recently, Egyptians have encountered increasing inflation
and sporadic shortages of such staples as flour, sugar and cooking
0il.® President Mubarak recognized Egypt's ailing economy, when he
said last year:

When someone has a serious illness, he takes medicine.
Sometimes, the medicine is bitter. But he has to bear it
for his future. We are starting to take the bitter
medicine. We will have to bear it.’

Although most Egyptians appear to agree with President Mubarak's

diagnosis, there is less agreement as to the appropriate
prescription of medicine, or the appropriate dosage.

Legal History

In contrast to some of the other jurisdictions in the Middle
East, the present Egyptian legal framework of laws, regulations and
court decisions provide a relatively well-developed and accessible
jurisprudence, and therefore a relatively more "certain" legal
environment for foreign companies planning commercial arrangements.

Modern Egyptian history often is considered to have begun in
1952, when the "Free Officers" (including Gamal Abdul Nasser and
Anwar Sadat) deposed King Farouk. By the time of that coup,
however, the modern Egyptian legal system was mostly in place.®
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In fact, approximately 75 years earlier, in the latter part of
the 19th Century, foreign interests had pressured the Egyptian
government into establishing the so-called "Mixed Court" system.
In general, these Mixed Courts were special courts, staffed with
foreigners, and responsible for hearing disputes which involved
foreigners. (A parallel national court system, for wuse by
Egyptians alone, was established in 1883.) At that same time,
codes of law were enacted, including a national civil code based on
French, Italian and Swiss codes, although including some
significant provisions relating to Islamic law and customary
Egyptian law.’

In 1949, a revised civil code (also along European lines)
became effective, the same year in which the Mixed Courts were
finally abolished and merged into the national court system.!?

The 1952 "Free Officers" coup did not have significant
immediate consequences for the prevailing Egyptian economic system
or Egyptian commercial laws. In 1956, however, President Nasser
nationalized the Suez Canal and, at the outbreak of the Suez War
(between Egypt and Britain, France and Israel), the Egyptian
government nationalized all British and French companies in Egypt.
In subsequent years, similar measures were not only directed at
other European commercial interests, but also at Egyptian and other
Arab private sector business.'' This resulted in state ownership
of all major industrial enterprises and stricter government
regulation of the remaining private sector.

In the middle 1970s, President Sadat pushed Egypt into a new
"open door policy" in order to obtain foreign capital, goods and
technology. In furtherance of this policy, the "Investment Law"
(often referred to as "Law 43") was enacted, and other laws were
subsequently liberalized, such as the commercial agency, companies,
income tax and exchange control laws.

Today, President Mubarak is in the midst of an "economic
rationalization”™ movement in Egypt, partially a backlash from the
perceived conspicuous consumption and other abuses of prior
government policy. This gives rise to debate and tension (both
within the Egyptian government and the private sector) on the
proper role of government in the Egyptian economy.'?

Some Current Issues on Trade and Investment in Egypt

My development of the following list of current Egyptian
issues on trade and investment is subjective and personal, and
tends to emphasize recent legal developments. To the extent
possible, I have tried to provide, along with my list of issues and
problems, some suggestions which may help to reduce financial risks
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to foreign companies. In Egypt, as elsewhere, often the best
advice is to carefully analyze and document the parties' specific
rights and obligations.

1. Bureaucracy

Bureaucracy 1is a problem throughout the world, but
particularly frustrating in Egypt.'? Some historians believe that
the Egyptian bureaucracy is over 4,000 years old, and developed by
the Pharaohs. Others blame foreign occupation -- the French and
the British -- for creating the modern bureaucracy. Still others
fault the state socialism of President Nasser.

The citadel of modern Egyptian bureaucracy, called al-Mogamma,
is a large building dominating the south end of Cairo's main
square. (Imagine a building like Chicago's Merchandise Mart, but
dedicated to government administration, not commerce.) There was
a rumor several years ago that Libyan terrorists were planning to
blow up al-Mogamma. The Egyptian public reportedly applauded the
idea.

There are no easy "solutions" to the Egyptian bureaucracy and,
therefore, patience is recommended. If the Egyptian market appears
attractive, then a foreign company should be prepared to make a
commitment of time to it.

If a foreign company is bidding or negotiating for a specific
government contract, it should review and consider those aspects of
the contract which require government approvals, involvement and
the like (for example, in areas such as preliminary and final
inspection, and certifications for payment). A foreign company
might reduce the potential for government delay by carefully
defining and 1limiting necessary government supervision and

approvals. For example, we are aware of at least one foreign
company which now includes a "draw down" clause in most of its
contracts -- requiring the government to open a letter of credit

from which that company can obtain payment after invoicing.**

2. Customs Department

One particular portion of the Egyptian bureaucracy, the
Customs Department, warrants a separate place on my Top Ten list.
When I was living in Cairo, customs issues were the primary topic
of many meetings of the U.S. Chamber of Commerce in Egypt and the
American Businessmen's Group.® A few vyears ago, the Egyptian
Businessmen's Association prepared a memorandum on problems which
its members faced with the customs department. These Egyptian
businessmen emphasized, among other things:
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(1) the failure of the customs department to
provide justification for its administrative
decisions;

(11) failure to recognize and accept the stated

invoice value of imports;

(1id) failure to announce new administrative
circulars and instructions;

(1v) insufficient numbers of responsible officials
to meet the workload; and

(v) complicated and unclear customs categories and
sub-categories for imported products.'®

Some of these problems have begun to be addressed by the
Egyptian government,!” and there are a few preventative measures

which a foreign company can take. For example, a foreign seller
should seek to shift responsibility to its Egyptian customer for
customs clearance of all imports. Alternatively, the foreign

seller should demand an express contract provision, whereby the
company 1is excused from liability in the event of delay or
impossibility of performance caused by the Egyptian customs
administration.

3. International Convention for Sale of Goods

Both Egypt and the United States have (relatively recently)
signed the ©United ©Nations Convention on Contracts for the
International Sale of Goods (also known as the "Vienna
Convention™) . Thus, the Vienna Convention, which 1is based on
elements from both common law and civil law, would generally apply
to many contracts between a U.S. seller and an Egyptian purchaser.
The scope of the Vienna Convention is fairly broad, and covers
matters such as:

(I) obligations of the seller and the buyer;
(11) conformity of goods;

(1id) remedies for breach of contract;

(1v) passing of risk; and

(v) damages.

Some rules 1in the Vienna Convention concerning contract and
contract interpretation differ from U.S. contract rules.
Therefore, a U.S. company selling products to Egypt should either



Page 6

expressly "opt out" of the Vienna Convention for its sales contract
or else carefully review its sales contract in light of the Vienna
Convention.

4. Special Protection for Commercial Agents?

Unlike a number of other countries in the Middle East, Egypt
has no special legislation that obligates a foreign company to pay
termination or non-renewal compensation to its commercial agent.
In general, therefore, the provisions of the Egyptian commercial
agency agreement govern and define the rights of the parties upon
termination or non-renewal.'®

When the current Egyptian Commercial Agency Law was being
prepared, in the early 1980s, some Egyptian businessmen
unsuccessfully advocated provisions which would protect against
termination or non-renewal of their commercial agencies by foreign
companies. In the past year, such arguments have been revived by
Egyptian businessmen, and the topic has been the subject of
meetings by a committee of the American Chamber of Commerce in
Egypt.

Although it does not appear that any special protective
legislation for commercial agents is imminent in Egypt, a foreign
company should not simply rely on the current favorable rules. We
recommend that commercial agency agreements state the detailed
obligations of the commercial agent, as well as the specific
circumstances which will constitute Dbreach of the agreement
sufficient to justify the foreign company's termination or non-
renewal of the arrangement. The use of such provisions may make
difficult litigation less likely.

5. Investment Law

A particular goal of the Egyptian Investment Law was to

increase investments of a trilateral nature: projects bringing
together Arab capital, Western technology and Egyptian manpower and
resources. When the Egyptian Investment Law was under

consideration, the government realized that foreign capital and
technology would not be attracted to Egypt without provision of
certain incentives. Therefore, the Investment Law grants specific
exemptions to approved investors, such as exemption from certain
taxes, customs duties, foreign exchange regulations, and company
law and labor law rules.

The Egyptian government has been disappointed with the
quantity and, in general, the quality of foreign investment into
the country.!” However, any attempt to attract additional foreign
investment by additional incentives or exemptions from Egyptian law
seems politically unacceptable.?’
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In addition to the "primary" Investment Law, Law 43, other
laws exist for investment in so-called "new communities", in hotels
and tourism, and in land reclamation. One of the recurring
complaints of potential foreign investors is the confusing
multiplicity of Egyptian investment laws, regulations, and
administrative authorities and procedures. As a result, the
Egyptian government has prepared a draft "unified" investment law,
which Investment Authority deputy chairman Mohieddin el-Gharib
reports is to go before the Peoples' Assembly for approval this
month.?! The proposed law apparently will not contain additional
incentives for foreign investors, except to simplify and centralize
the current regulatory system.

6. Social Security Tax

The Egyptian Social Insurance Law requires employers to
withhold fourteen percent (14%) of an Egyptian permanent employee's
salary, which is paid to the social insurance authorities along
with the employer's contribution of twenty-six percent (26%) of
that salary. Most foreign companies performing work in Egypt are
subject to special rules, however, because their Egyptian staff are
not considered "permanent employees". Thus, the Egyptian social
insurance authorities should notify such a foreign company of the
percentage of the contract's wvalue to be withheld for social

insurance payments. Under a strict application of the Social
Insurance Law, only the labor portion of the contract should be
subject to social insurance withholding. In many instances,

however, when a foreign company has failed to reach an agreement
with the social insurance authorities, the latter have assessed
social insurance withholding based on the total wvalue of the
contract being performed, inclusive of amounts spent outside Egypt
for equipment, material and labor. It is therefore important for
a company to agree with the social insurance authorities, in
advance, on the portion of the contract wvalue subject to
withholding and the percentage to be withheld.

Under Egyptian law, certain government departments (including
the social insurance authorities) have the power to collect debts
through administrative attachment. Thus, without a court order,
the social insurance authorities may attach bank accounts and other
property of a company to satisfy an amount claimed for social
insurance; the government department may sell any attached property
by public auction.

7. Bank Guarantees (Letters of Credit)

Under the Egyptian Government Tender Law, there are three
types of bank guarantees generally required in Egyptian government
contracts: the bid (or provisional) guarantee, the performance (or
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final) guarantee, and the advance payment guarantee. Each of these
guarantees must be unconditional, payable on first demand, and
issued (or confirmed) by a qualified bank in Egypt. There have
been some abuses by the government beneficiary of such guarantees,
sometimes the unreasonable demand to extend the duration of the
guarantee or else pay it.

For example, we have heard of an instance where a government
purchaser 1left a foreign supplier's machines and equipment in
storage for a number of years, without inspecting or accepting
them, because the government purchaser had failed to erect the
necessary buildings to house such equipment. Nonetheless, the
foreign supplier was required to extend its performance guarantee
throughout that lengthy delay, under the threat that the guarantee
would otherwise be drawn upon.?

We recommend that a foreign company seek to negotiate certain
modifications to such guarantees, to undercut their unconditional
nature. For example, performance guarantees might be payable only
if the government beneficiary presents a certificate to the issuing
or confirming bank, stating that the contractor has failed to
supply the materials and/or the work in accordance with
specifications.

8. Preparation of Contracts

Problems over contract interpretation are to be expected when
at least one of the parties is working in a foreign language.
These problems are exacerbated in Egypt, where many contracts are
poorly written, with ambiguities, contradictions and omissions.
The results are inevitable delays, protracted disputes, and
additional costs to all parties. Among the most frequent
complaints arising from poor drafting of contracts, foreign
contractors are being denied timely provisional or final acceptance
of their work, which in turn delays the start of their warranty
period and, eventually, the release of retention monies and
performance guarantees. Poor drafting also has caused numerous
problems during the warranty period, as to the duty of contractors
to repair or replace parts that fail or need service, even if
attributable to normal wear-and-tear.?’

9. Ex Parte Attachments

Under Egyptian law, a party may appear before a judge on an
"urgent" basis and obtain temporary attachment of another person's
property through ex parte proceedings (i.e., where the opposing
party does not have notice or opportunity to appear). Although
such urgent measures may be necessary, for example, to prevent
someone from illegally removing property from Egypt, we have seen
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recent instances where the ex parte proceedings have been abused,
particularly in attachments against assets of foreign parties. In
one recent example, an Egyptian commercial agent made unjustifiable
demand on a foreign company for sales commissions in excess of USS1
million. The foreign company had other business operations in
Egypt, including bank accounts, automobiles and office equipment,
which the Egyptian commercial agent attached 1in ex parte
proceedings. Although the matter was eventually resolved in favor
of the foreign supplier, it faced significant legal expense and
interruption to its business during the six (6) month court
proceedings to remove the attachment.?!

10. Islamic Law

In Egypt today, "[t]he mood of the masses is religious". Ali
Dessouki, the Director of Cairo University's Center for Political
Studies observed: "The Egypt of the 1980s is more conservative,
and Islamic fundamentalism has proved to be a main vehicle for the
expression of this conservatism."?’

This trend is reflected in existing Egyptian law. The Civil
Code, effective in 1949, instructs a judge to decide a dispute on
the following basis:

1) according to the applicable specific provision of
law, if it exists;

2) in the absence of an applicable provision of law,
then according to custom;

3) in the absence of custom, then according to Islamic
law; and

4) in the absence of Islamic law, then according to
principles of natural justice and rules of equity.

This order of precedence was not expressly altered by the 1971
Egyptian constitution, which provided that the principles of
Islamic law are a principal source of legislation in Egypt. The
constitution was specially amended in 1979, however, and now
provides that Islamic law is the principal source of Egyptian
legislation. This issue is not simply a matter of semantics. More
than ever, modern Egyptian commercial law cannot be judged without
an assessment of the influence of Islamic law.

For example, in a recent but already-famous case which went
before the Egyptian constitutional court, officials at Al-Azhar
(the most revered institution of Islamic learning in Egypt)
challenged provisions of the Civil Code which allow a court to
assess interest against a defendant debtor.?® (As you may know,
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interest charges are generally prohibited under Islamic law.) The
constitutional court ultimately reached a politic (if not entirely
logical) conclusion: the Civil Code should be judged under the
constitution in effect when the Civil Code itself was enacted. At
that time, 1949, Islamic law was only one of many sources of
Egyptian law -- and therefore, the constitutional court refused to
strike down Civil Code provisions which allow interest charges.

Nonetheless, most observers believe that Islam will play an
increasingly more important role in Egyptian society and government
in the immediate future and, if so, many other provisions of
Egyptian "secular" law will undoubtedly be subject to criticism and
attack.?’

HLStovall/kt
16 February 1989
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