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Decennial Liability in Egypt —

A Brief Summary

Under the Egyptian Civil Code, architects and contractors generally face strict liability
for the collapse of a building they erected, for a period of ten years from the date of delivery.
This article provides brief background on some of the more significant aspects of such so-called
“decennial liability”.

A. BACKGROUND ON DECENNNIAL LIABILITY

Egyptian law has applied a decennial (ten year) liability or warranty requirement to
architects and contractors for almost 150 years, beginning with the civil code issued for the
Mixed Courts in 1876 and then the civil code issued for the National Courts in 1883.* Decennial
liability is an Egyptian legal concept adopted from France, which has provided for such a
warranty since the French civil code of 1804.

One British judge who served on both the Mixed Court and National Court in Egypt
described the rationale for such decennial liability as follows:

According to general principles the contractor should cease to be responsible for the
building he has erected as soon as it is finished and handed over to the employer. But this
would be a dangerous rule to apply to buildings, because defects in construction do not
appear at once, and it is only when the building has "settled down," as it is called, that
one can say whether the work has been well done or not. On these grounds the law has
imposed a special legal responsibility on architects and builders, and for ten years they
are jointly and severally responsible for the destruction of the buildings erected by them.

The fall of the buildings may be due either to defective construction or to the fact that the
site selected was bad. This does not affect the responsibility of the architects and builders
who are liable even if the employer selected the site or authorized the defective buildings.
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Unsafe buildings are a public danger, and the law rightly prevents the architects and
builders from shifting the responsibility from themselves to their employers, who may
not have the technical knowledge necessary to enable them to detect the defects.?

When the ‘new’ unified Egyptian Civil Code (the “Civil Code”) was enacted in 1948, the
decennial liability rules were retained and expanded in Articles 651-54.> An unofficial English
translation of these decennial warranty provisions, which remain the current legal rules in Egypt
today, appears at the end of this article.

Decennial liability provisions appear in a section of the Civil Code applicable to a
particular type of transaction, the so-called “contract for work™ (in Arabic, mugaawala). Under
such a contract for work, one of the contracting parties (an independent contractor) undertakes to
perform some work in consideration for remuneration from the other contracting party (an
owner). In order for the decennial liability rules to apply, there must be a “contract for work”
and not, for example, an employment contract or a sales contract. In an employment contract, by
way of contrast, the employer directs the performance of work by the employee, and in such case
decennial liability rules will not apply.*

1. Scope of Decennial Liability

Under Article 651(1) of the Civil Code, architects and contractors® generally face joint
and several liability to the owner for the partial or total collapse of a building or other permanent
structure, for a period of ten years from the date of delivery (unless the construction was
intended by the parties to last for less than ten years). Decennial liability is a special warranty
which extends the normal contractual liability of a contractor or architect, is a type of strict
responsibility, and generally applies even if the failure/collapse is due to a defect in the ground
itself.

Under Article 651(2) of the Civil Code, decennial liability also covers defects discovered
in a building even though there has not yet been a collapse, although not every defect is covered
under this provision. Article 651(2) specifies that the defect must threaten the strength or safety
of the building or other permanent structure -- not merely the usefulness, efficiency or
functioning of the structure -- in order to be covered by decennial liability rules.®

Article 651(1) of the Civil Code refers to “buildings and other permanent structures”,
which has been interpreted to mean works of a fixed immovable nature, such as houses, offices,
schools, hospitals, factories, mosques, churches, bridges, dams, tunnels, railways and the like.
The construction must be permanent, in other words, it cannot be moved without being damaged.
Movable equipment and fittings are not subject to the decennial warranty.’

One influential Egyptian jurist, Dr. Abdel-Razzaq Al-Sanhuri,? has suggested that any of
the following causes may give rise to decennial liability:
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(a) A defect in engineering or construction practice, such as a deficiency in foundations.

(b) A defect in the soil on which the construction is erected, for example, if the soil is not
solid or is soggy and the necessary measures to remedy this defect have not been taken
according to good engineering practice.

(c) A defect in the materials used in construction, such as bad quality supplies or a
departure from specifications.”

Under decennial liability rules, the beneficiary of the warranty is the owner. A third
party does not benefit directly from this warranty and generally may only sue the architect or
contractor during the ten year warranty period if the third party establishes an alternate basis for
liability, e.g., negligence by the architect or contractor. However, a third party may sue the
owner (or possibly the architect or contractor if damages occur during the construction phase)
pursuant to Article 177 of the Civil Code, which states in part:

A person in charge of a building, even if he is not its owner, is liable for damage caused

by the collapse of the building, even if such collapse is only partial, unless he shows that
the accident did not occur as a result of negligent maintenance, or the age of, or a defect

in the building.

The decennial warranty provisions of the Civil Code do not generally allocate liability
between the architect and contractor, but rather assume their joint and several liability towards
the owner. In practice, such division of responsibility is usually determined by a court with
calculations similar to those used to determine contributory negligence (i.e., showing the relative
negligence of each party). A contractor who is not at fault may claim reimbursement from
another negligent contractor, but this has no impact on each contractor’s absolute liability to the
owner.

However, Article 652 of the Civil Code states that an architect who only undertakes to
prepare the plans for a building or other structure, without supervising its execution, is
responsible only for defects resulting from its plans.

Article 651(4) of the Civil Code emphasizes that a main contractor’s statutory rights
against its sub-contractor do not include the decennial liability rules contained in Article 651.
Rather, a sub-contractor’s liability to its main contractor normally would be based on general
contract principles, while sub-contractor liability to the owner normally would be based on
general tort principles.
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2. Nature of Decennial Liability

Liability under the decennial warranty is a contractual liability. Since this warranty arises
from contract, the architect and contractor will not be held liable for damages greater than those
which could have normally been foreseen at the time of entering the contract.'’

Under Article 653 of the Civil Code, any advance contractual agreement between the
owner and the architect or contractor, whether to waive or limit the latter’s decennial liability, is
void. This is because the imposition of decennial liability is considered a matter of Egyptian
public policy.™* The public policy behind decennial liability has been described as follows:
unsafe buildings are a public danger, and Egyptian law rightly prevents an architect or contractor
from shifting responsibility to the owner, who might not have the technical knowledge needed to
detect the defects.

Decennial liability differs from tort liability in that the latter requires evidence of a
negligent act (Article 163 of the Civil Code). In effect, Articles 651-54 of the Civil Code
establish a presumption of fault (strict liability) on the part of the architect and the contractor
whenever a building or other permanent structure collapses, or if a defect affecting its structural
stability and soundness is discovered. Thus, an architect or contractor would not be absolved
from the decennial liability even if it was able to show that it took every precaution to prevent
such defect or collapse of the building. Similarly, an architect or contractor will not be able to
avoid decennial liability on the basis that the reason for the building’s defect or collapse remains
unknown.

3. Exoneration from Decennial Liability

As mentioned above, and in accordance with Article 653 of the Civil Code, any advance
agreement between the owner and the architect or contractor, whether to waive or limit the
latter’s decennial liability, shall be void as contrary to Egyptian public policy. Thus, the parties
cannot contract in advance to cancel the warranty, reduce the ten year period (unless the building
is intended to last for less than ten years), or restrict the warranty to certain defects.*

However, an owner may (explicitly or implicitly) renounce the benefit of decennial
liability after that owner has acquired the right to invoke it. Thus, an owner’s unconditional
acceptance of the works upon delivery, with defects either readily apparent or known to the
owner at that time, exonerates the architect and contractor from decennial liability for such
defects.

Otherwise, the architect or contractor cannot rebut the presumption of fault (and strict
liability) except by showing that the collapse or defect was due to an event beyond its control, for
example, in the case of force majeure.® By showing that the damage was due to a cause beyond
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their control, the architect and contractor do not contradict the strict presumption of error
attributed to them, but rather they remove the causal relationship.

However, according to Dr. Al-Sanhuri, the Egyptian courts should not allow the
presumption of architect/contractor fault to be easily rebutted, such as by a contractor resorting
to expert testimony in an effort to show the existence of force majeure. Rather, the Civil Code
provisions on decennial warranty should be interpreted to limit instances in which force majeure
discharges strict fault/liability, allowing such exoneration only where force majeure is clearly
and definitely ascertained without the need for expert opinion.**

Although the general rule is that a force majeure event would allow an architect or
contractor to rebut the presumption of fault, the Civil Code would also allow the parties to
contractually agree that the architect or contractor accepts liability even for a force majeure
event.® By permitting such contractually agreed allocation of risk, the Civil Code in effect
makes the architect or contractor an ‘insurer’ against any damage the owner might suffer as a
result of force majeure.

Although decennial liability remains in effect for a period of ten years, Article 654 of the
Civil Code imposes a limitation period -- any claim against the architect or contractor under the
decennial warranty must be filed no later than three years after the discovery of a structural
defect in, or after the collapse of, the building or other structure.

B. DECENNIAL WARRANTY AND SOIL CONDITIONS
-- SOME EXAMPLES

As mentioned above, Article 651(1) of the Civil Code states that an architect or
contractor is liable “even if the collapse was due to a defect in the ground itself”. In general, soil
defects will not be unexpected to a prudent architect or contractor -- solidity of the soil is of
obvious importance, and defects in the soil usually can be assessed and addressed before
construction. Therefore, soil defects will not generally be deemed an event of force majeure that
would exonerate the architect or contractor from decennial liability.

On this basis, an Egyptian court imposed decennial liability on a contractor when a house
collapsed under the pressure of an exceptionally heavy (but foreseeable) rainstorm, particularly
as the building was built low to the ground and near to the street (and thus susceptible to the rain
washing away its foundation).®

In another instance, the Egyptian court ruled that the contractor was required to check the
soil conditions on which to build and, in particular, to determine whether there were any old
foundations that might interfere with the newly-constructed ones. Failing that, the contractor’s
was responsible for the harmful consequences that resulted, and he was liable for the damage that
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was directly imputable without being able to allege, to exonerate himself from liability, that the
owner was aware of the faulty layout of the foundations and had authorized it.*’

Similarly, an Egyptian court denied a contractor’s attempted reliance on force majeure to
exonerate itself from liability arising out of the subsidence of sidewalks built alongside the Nile
River. The court attributed the subsidence to the nature of the ground located alongside the
river; the case is also among a large group of decisions that refer to the ‘self-propelled
movement’ of soil, with the court denying exoneration of the contractor by reason of force

majeure.’

In contrast, if the defect in the ground was so concealed, undetectable and/or
unforeseeable by a prudent contractor using all the available techniques of detection, then the
Egyptian courts have customarily considered such a circumstance to be a case of force majeure
exonerating the contractor from decennial liability.*°

For example, an Egyptian court did not impose decennial liability on a contractor hired to
pave a road with asphalt, when the asphalt subsequently subsided due to a flaw in water lines
running underground. Since the contractor proved that the subsidence in the asphalt was
traceable to the depression of the street resulting from a flaw in underground water lines, the
Egyptian court held that such circumstance would constitute force majeure -- because the
subsidence in the road is what caused the cracking of the asphalt, something that is not
attributable to either the location of the ground or its (again, so-called ‘self-propelled”) nature.
Rather, the defect in the asphalt is attributable to water lines running underground, which burst,
causing the road to collapse. Thus, the contractor was not held liable in that case.?

Decennial liability presents some potentially significant risks to architects and contractors
in Egypt (and elsewhere in the Arab Middle East). Although decennial warranty insurance is
sometimes available, it is usually quite expensive and most contractors resort to self-insurance,
relying on the fact that decennial liability claims are relatively uncommon.? Nonetheless, such
parties should carefully consider their potential exposure -- as well as methods to mitigate their
overall liability, such as by contractually allocating responsibility between the architect and
contractor(s), and seeking indemnification agreements from relevant sub-contractors.?

HLStovall/ah
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Excerpts from Egyptian Civil Code -
Decennial Liability Provisions
Article 651
(1) The architect and the contractor are jointly and severally responsible for a period of
ten years for the total or partial collapse of buildings or other permanent structures built by them,
even if such collapse is due to a defect in the ground itself, and even if the owner authorized the
building of the defective structure, except in instances where the contracting parties had intended
that the structure was to last for less than ten years.

(2) The warranty imposed by the preceding paragraph extends to defects in buildings and
structures that endanger the solidity and security of the building.

(3) The period of ten years runs from the date of delivery of the works.

(4) This Article [651] does not apply to the rights of action which a contractor may have
against its sub-contractors.

Article 652

An architect who only undertakes to prepare the plans, without being entrusted with the
supervision of their execution, is responsible only for defects resulting from its plans.

Article 653

Any clause tending to exclude or restrict the warranty of the architect and the contractor
is void.

Article 654

Claims on the above-referenced warranties shall lapse after three years from the date of
the collapse of the works or the discovery of the defect.
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